Moreover, when individuals do return home, they bring with them the wounds of this war in the form of the stigma of ex-offender status and the resulting collateral consequences of conviction. 7 Commentators have noted that, " [t] he lasting consequences of a criminal conviction can be 'life-restricting . . . varied, and often bewildering.
[Moreover], they can impact the most fundamental necessities of life-like a job, a place to live, and education. '" 8 Much has been written about the effects of these collateral consequences on both individuals with ex-offender status and on the communities from which they come and to which they return. 9 In my earlier work, I noted that:
Most current discussions of collateral consequences of criminal conviction, reentry barriers and discrimination against those with criminal records center on one of two notions: (1) the fairness (or the lack thereof) of continued, unforeseen, or disproportional punishment; or (2) the role of legislatures and the executive (in the guise of administrative agencies) usurping the sentencing function of the judiciary through the imposition of collateral consequences. 10 Scholars have used these examinations of fairness and the roles of governmental actors in the lives of individual ex-offenders as catalysts for explorations of collateral consequences in the community context in order to reveal the destructive nature of criminal justice policies on community cohesion and self-determination.
11
This Article takes the novel approach of examining the deleterious effects of criminal justice policies on communities as a "dignity taking"-a taking that "occurs when a state directly or indirectly destroys or confiscates property rights from owners or occupiers and the intentional or unintentional outcome is dehumanization or infantilization."
12
In her seminal work on "dignity takings," Bernadette Atuahene noted that "individuals and communities are deprived of dignity when subject to dehumanization, infantilization, or community destruction;" "community destruction" occurs when "community members are dehumanized or infantilized, involuntarily uprooted, and deprived of the social and emotional ties that define and sustain them." 14 Thus, I argue that the effects of collateral consequences on individual community members collectively amount to a "community dignity taking"-the direct result of "community destruction," as described by Atuahene.
Part II of this Article discusses the genesis of the "dignity taking" analysis (including that of the "community dignity taking") and its development and expansion as a sociolegal concept. It also examines the intersection of criminalization and dignity takings on the individual. Part III explores the relationship between individual "dignity takings" and "community dignity takings."
10. Jefferson-Jones, A Good Name, supra note 7, at 500-01 (citations omitted and the forced evictions of Chinese peasants to make room for rapidly expanding urban centers.
21
Despite this wave of new scholarship, inquiry into dignity takings is still a developing area of sociolegal inquiry.
22
As Atuahene recounts, historically, the term "taking" has been used by legal scholars exclusively to mean a "constitutional taking." 23 A "taking," however, may occur any time "a person, entity, or state confiscates, destroys, or diminishes rights to property without the informed consent of the rights holders." 24 This more expansive view of takings allows for analyses that examine more than just the economic value of the property taken, but rather extend to its emotional, social, political and cultural value. Additionally, this broader definition of the term 'taking' invites a sociolegal approach to these analyses that embraces the methodologies of diverse fields such 15 the question as to when punishment for criminal activity constitutes a dignity taking and arguing that in the Massachusetts Bay Colony, criminal punishment amounted to a dignity taking due to the degradation of bodies and confiscation of property); Andrew S. Baer, Dignity Restoration and the Chicago Police Torture Reparations Ordinance, 92 CHI.-KENT L. REV. 769 (2018) (examining a police torture scandal through the lens of dignity takings and then discussing the role of dignity restoration of those affected by police violence though participation in social movement organizations); Jefferson-Jones, Extending "Dignity Takings," supra note 8, at 158; Lua Kamal Yuille, Dignity Takings in Gangland's Suburban Frontier, 92 CHI.-KENT L. REV. 793 (2018) (studying Monrovia, California's gang injunction through the dignity taking framework and illustrating how these injunctions harm identity and community feelings to deprive the enjoined individuals of dignity in a way that constitutes a dignity taking).
29. "Status property" is property that is linked to identity. Jefferson-Jones, A Good Name, supra note 7, at 510-12; see also Cheryl I. Harris, Whiteness as Property, 106 HARV. L. REV. 1709, 1714 (1993) (noting that "whiteness"-legal recognition as being racially "white"-is a form of status property).
30. See generally Jefferson-Jones, Extending "Dignity Takings," supra note 8, at 865 (arguing that: "(1) through the continued attachment of stigma as ex-offender status and the myriad collateral consequences attendant to that status, the state both directly and indirectly destroys the reputation-a form of 'status property'-of the previously convicted; and (2) the intentional or unintentional Vol. 66 sociolegal field by further extending the dignity takings analysis to the communities from which many with ex-offender status come, to which they return, and in which their families reside.
A brief examination of the scope of incarceration and of the imposition of collateral consequences in the United States bears out the truth of the contention that, "[t]he continued reputational damage, stigmatization, and collateral consequences suffered by the previously-convicted rises to the level of a dignity taking because these individuals are dehumanized and infantilized."
31
A. Dehumanization
The War on Drugs and Dehumanization
The United States has the highest incarceration rate in the world, incarcerating 693 people for every 100,000 residents as of 2016.
32
The effects of a criminal conviction and incarceration do not end upon one's having served his or her sentence. Rather, due to the attachment of collateral consequences, the end of an individual's judge-imposed sentence is often just the beginning of his or her lifelong contact with the criminal justice system.
Collateral consequences are numerous and vary from state to state. The Criminal Justice Section of the American Bar Association and the outcome is dehumanization or infantilization. Thus, a 'dignity taking' has occurred."). In previous work I have also explored the collateral consequences of incarceration and the reputational damage caused by criminal history as a constitutional taking. See generally Jefferson-Jones, A Good Name, supra note 7 (establishing the reputations of previously convicted persons as "status property" which can be taken through government regulation and, thus, is compensable; reasoning that the stigma of a criminal record functions as a collateral consequence of conviction that attaches to "offender status;" describing the negative effects of stigma attachment that are suffered by those with criminal records; applying a regulatory takings analysis to the reputational damage suffered by the previously convicted and articulating the idea of affording a "rebiography right" to the previously convicted; and examining the limits of process in actually affording a rebiography right to reentering individuals and weighing formal process (through courts and administrative agencies, for example) against non-process (i.e., policies that prevent inquiries regarding an individual's criminal history)); Jamila Jefferson-Jones, A Second Chance: Rebiography as "Just Compensation," 117 W. VA. L. REV. 203, 204-30 (2014) [hereinafter Jefferson-Jones, A Second Chance] (demonstrating "that 'just compensation' is owed to the previously convicted and that the way to provide it is through establishing a 'rebiography right,' stemming from the taking of a constitutionally cognizable property right;" applying the regulatory takings analysis used in A Good Name to actual cases and using statistics on the employment prospects and recidivism rates of previously convicted persons to argue that rebiography is necessary; and examining legislative and judicial options for rebiography).
31. The NICCC groups collateral consequence laws into fourteen categories: (1) business license and other property rights; (2) education; (3) employment; (4) family/domestic rights; (5) government benefits; (6) government contracting and program participation; (7) government loans and grants; (8) housing; (9) judicial rights; (10) motor vehicle licensure; (11) occupational and professional license and certification; (12) political and civic participation; (13) recreational license, including firearms; and (14) registration, notification, and residency restrictions. 35 The collateral consequences in each of these fourteen categories result in either the dehumanization of those with ex-offender status, infantilization of this group of individuals, or both.
Atuahene defines dehumanization as "the failure to recognize an individual's or group's humanity." 36 Jalila Jefferson-Bullock has noted that those with criminal histories suffer from both social and moral dignity degradation resulting in dehumanization:
Criminal punishment, particularly incarceration, is socially and morally degrading because it incontrovertibly extirpates offenders' social standing and overall acceptance as equally human. As a result of imprisonment, prisoners suffer both social and moral indignation. In addition to the dehumanization of those with criminal records through the rhetoric of the War on Drugs, dehumanization also "occurs with the imposition of those collateral consequences that deprive persons with ex-offender status of basic necessities such as shelter and the means to procure it (i.e., lawful employment)." 40 Together, housing-related and employment-related restrictions make up eighty three percent of the restrictions listed in the NICCC.
41
Housing-related restrictions account for 8.1% of the 48,229 collateral consequences in the NICCC.
42
These restrictions include such measures as discretionary denial of public housing benefits to those with misdemeanor and/or felony convictions, 43 as well as ineligibility for protection from discriminatory housing practices. 44 Despite their relatively small percentage of the total 48,299 collateral consequences, housing restriction can have an outsized impact on an individual's ability to reenter society after a period of incarceration. For instance, the inability to secure housing can negatively affect employment outcomes, which in turn, contributes to high rates of recidivism.
38. Acevedo, Restoring Community Dignity, supra note 1, at 630 (citations omitted). 39. Id. at 631 (citations omitted). 40. Jefferson-Jones, Extending "Dignity Takings," supra note 8, at 879. 41. NICCC Search Page, supra note 34. I have combined "employment" as well as "business licenses and other property rights," "government contracting and program participation" and "occupational and professional license and certification" into one "employment-related" category, which accounts for 74.9% of collateral consequences. Likewise, "housing-related," which accounts for 8.1% of collateral consequences, includes "housing" as well as "registration, notification, and residency restrictions." 42. Id. This 8.1% includes registration, notification, and residency restrictions (7.5%). 45 Thus, employment-related restrictions account for the majority of the collateral consequences imposed on those with ex-offender status. These restrictions include both discretionary 46 and automatic 47 denials of professional licenses. As noted above, employment is critical to successful reentry.
Besides the practical, positive effects of housing and employment on combating recidivism, there is also their effect on perceptions of human worth. " [T] here is an explicit and recognized connection between housing and dignity." 48 As one scholar has noted, "[h]ousing is much more than shelter and a place to live; it is a symbol of personal worth and identity." Like housing, work is also: intrinsically dignity-affirming. . . . [and] increasing recognition has been given to the psychological importance of not just work itself, but of dignity in the work environment. Thus, given the place that work holds in the psyche and in society, denials of the ability to work, and to avail 45 The dehumanization of those with criminal records cannot be decoupled from notions of white racial superiority and non-whiteparticularly Black 54 -inferiority. Acevedo notes that, not only do "Americans view criminals as wholly without redeeming qualities," but that they also "view minorities as criminally inclined." 55 In her seminal book, The New Jim Crow, Michelle Alexander argued that the American criminal justice system has "redesigned" the racial caste system, but has, ultimately, preserved it:
Once you are labeled a felon, the old forms of discrimination [against African-Americans]-employment discrimination, housing discrimination, denial of the right to vote, denial of educational opportunity, denial of food stamps and other public benefits, and exclusion from jury service-are suddenly legal. As a criminal, you have scarcely more rights, and arguably less respect, than a black man living in Alabama at the height of Jim Crow. 56 Thus, given that the deprivations enacted through the imposition of collateral consequences mirror those imposed upon African-Americans during the Jim Crow Era, it can be argued that even those collateral consequences that are infantilizing in nature can also have dehumanizing effects when viewed through the lens of racial subordination.
53. Jefferson-Jones, Extending "Dignity Takings," supra note 8, at 883. 54. There is some dispute as to the capitalization of "Black" and "white." Compare Kimberlé Williams Crenshaw, Mapping the Margins: Intersectionality, Identity Politics and Violence Against Women of Color, 43 STAN. L. REV. 1241, 1244 n.6 (1991) (capitalizing "Black" when referring to people of African descent individually or collectively because "Blacks, like Asians, Latinos, and other 'minorities,' constitute a specific cultural group and, as such, require denotation as a proper noun;" arguing that one should not capitalize "white," "which is not a proper noun, since whites do not constitute a specific cultural group") with Brant T. Lee, Critical Race Theory: History, Evolution, and New Frontiers: The Network Economic Effects of Whiteness, 53 AM. U. L. REV. 1259, 1260 n.1 (2004) ("I capitalize 'White' and 'Whiteness' throughout, on the premise that these terms are not natural, objective descriptions of a biological characteristic but instead represent a socially and culturally constructed identity category, much like religious or national affiliations, and therefore should be capitalized."). Given the use of Black in the context of this Article, I choose to capitalize the term "Black" when referring to people of African descent individually and/or collectively.
55. Acevedo, Restoring Community Dignity, supra note 1, at 631. 56. ALEXANDER, supra note 1, at 2.
B. Infantilization
"Collateral consequences, such as restrictions on the franchise, along with measures such as post-release supervision, work to infantilize those with ex-offender status." 57 Atuahene distinguishes between "dehumanization" and "infantilization" as follows:
Infantilization is a dignity deprivation distinct from dehumanization because it is predicated on a lack of autonomy rather than on a lack of human worth. Infantilization is the restriction of an individual's or group's autonomy based on the failure to recognize and respect their full capacity to reason.
While the person's humanness may be acknowledged, his or her capacity for rational self-governance is not. Most commonly, infantilization involves treating adults as if they were minors, and thus placing them under the authority of another, robbing them of their autonomy.
58
Good examples of the lack of autonomy imposed upon those with exoffender status can be found in the collateral consequences that impact political and civic participation. Post-release supervision, such as probation and parole, also serves to infantilize reentering individuals. On the one hand, incarceration is purposeful infantilization-a curtailing of autonomy as punishment.
66
On the other hand, "[p]ost-release supervision is a purposeful extension of this incarcerative infantilization." 67 "The infantilization of the reentering person does not appear to recognize the restorative or rehabilitative purposes of criminal punishment, rather it seems to be rooted in retribution and incapacitation. It, therefore, is arguably both infantilizing in its effect, and dehumanizing in its purpose and raison-d'être." 68 The admixture of dehumanization and infantilization through the imposition of collateral consequences, colored by racial subordination, works to negatively affect, not only individuals, but also the communities from which those with ex-offender status come and to which they return. Thus, one of the legacies of mass incarceration resulting from the War on Drugs is a resulting "community dignity taking."
III. COMMUNITY DESTRUCTION: HOW INDIVIDUAL DIGNITY TAKINGS RESULT IN "COMMUNITY DIGNITY TAKINGS"
Individual reputational damage can infect whole communities. Thus, where there are large numbers of community members with criminal histories, the community/neighborhood and the community members who do not bear ex-offender status-both individually and collectively-suffer from "courtesy stigma" 69 -a stigma that attaches to those associated with the person who bears the primary stigma. The latest scholarship regarding dignity takings of collective property bears out the existence and the effect of such "courtesy stigma" in the dignity takings context. in minority neighborhoods. Scholars have also applied these concepts in the context of the destruction of, not just single institutions in minority neighborhoods, but also to the destruction of entire minority communities. 73 Both the scholars examining the destruction of community institutions and those examining the destruction of entire communities focus primarily on the physical loss or destruction of neighborhoods or community spaces. Yet, it is also necessary to "examine community degradation and destruction in the instance where the community is still there physically, but is nonetheless severely damaged." 74 As Atuahene has described it, a "dignity taking" may include "community destruction" as well as "dehumanization" or "infantilization." 75 The inclusion of community destruction as a dignity taking element creates a bridge between dignity takings that seemingly solely affect individuals and those that also affect the same individuals' neighborhoods and communities. For instance, in their examination of the closing of gay bathhouses as dignity takings, as Stephen Engel and Timothy Lyle observed the following:
Atuahene moves the concept of takings beyond its traditional connection with property and with private ownership. . . . The taking assaults the dignity of the individual who is connected with the confiscated property.
[Moreover], a taking may affect more than just the owner of the property. . . . Individuals who utilize the property as a critical site for self-, cultural-, and community-development can also be affected by the confiscation. Thus, in the case of stigmatization and community destruction in communities with high numbers of incarcerated members or of members with ex-offender status, it is not necessary to show physical confiscations of property belonging to particular individuals. Rather, it is sufficient to demonstrate that the infantilization and dehumanization of those with exoffender status serves to bestow a measure of stigma on those neighborhoods and communities with high numbers of members with criminal histories. This stigma leads to over-policing, underfunding, social and economic isolation and, ultimately, destruction of the very fabric of those communities. Therefore, members of those communities, whether owners, or occupiers, whether bearing ex-offender status or not, suffer a dignity taking.
A. The Intersection of Community Destruction and Racial Disparities in Punishment
Andrew Baer, examined the torture and killing of Black residents by the Chicago Police Department in the 1970s and 1980s as a dignity taking.
77
Baer focused, not just on the individual "'dignity taking [which] occurs when the police take a person's body through physical abuse or extra-judicial murder,'" 78 but also on the effects of such individual dignity takings on the individual's community:
[These individual dignity takings] prevented future earnings through wrongful conviction or over-conviction. In addition, survivors' family members and communities also suffered the loss of an important interpersonal relationship, be it neighbor, co-worker, friend, lover, sibling, son, or other. Beyond the immeasurable loss of intimacy, pleasure, and comfort, the taking of an individual from a community also included the measurable loss of work, income, or other economic contribution needed for collective survival in a de-industrial urban environment.
79
This is particularly true for poor, majority Black neighborhoods. For instance, the imprisonment rate for Black males is six times that of white males: Black males are imprisoned at a rate of 2,415 per 100,000 residents, while white males are imprisoned at a rate of 400 per 100,000 residents. females: Black females are imprisoned at a rate of 96 per 100,000 residents, while white females are imprisoned at a rate of 49 per 100,000 residents.
81
The racial imprisonment disparity is particularly pronounced among the younger population. At the end of 2016, 13% of imprisoned nonHispanic Black males were ages 18-24, whereas only 7% of imprisoned non-Hispanic white males were in this age range. 82 Additionally, Black males ages 18-19 have the highest incarceration disparity, being 11.8 times more likely to be in prison than white males of the same age. 83 Likewise, Black females ages 18-19 were 3.1 times more likely to be imprisoned than white females of the same age. Despite the United States' high incarceration rate for individuals, incarceration is actually "quite rare" in many U.S. communities. 86 Rather, "a small number of communities bear the disproportionate brunt of U.S. crime policy's experiment with mass incarceration." 87 The communities are both "communities of concentrated return" and "communities of concentrated disadvantage." 88 For members of these communities, incarceration is "a disturbingly common occurrence," resulting in its having become "a normal life event for many disadvantaged young men [who are] more likely to end up in prison than to attend college." 89 Unsurprisingly, the population of reentering individuals is also distributed unevenly across the country. Ossei-Owusu was referring to the government's deprivation of economic resources to the hospital, 94 "resource deprivation" in the affected core communities discussed above is certainly one of the outcomes of the War on Drugs and mass incarceration. These resources, however, include not just economic resources, but also collective resources, such as social controls and political participation and power.
Economic Resources
Those with ex-offender status have difficulties both finding and keeping employment. 95 They also earn less during their lifetimes than do those without ex-offender status. 96 Thus, chronic unemployment and underemployment plunges their families into chronic poverty and economic stress. As criminologist Todd Clear put it, in neighborhoods of high incarceration concentration, "[e]very family has a member who has limited labor-market options." 97 2. Social Controls Families are not just negatively affected by the economic losses incurred by the removal of potential wage earners or by the return of multiple actors across generations, infuse land with dignity, a property interest largely unrecognized by legal systems derived from English common law. 104 Thus, through Athuahene's new sociolegal tool, the people making up a community can express the profound dignitary loss suffered by the psychic damage to the "land" constituting the locus of their community.
The impact of mass incarceration and collateral consequences on the human worth and autonomy of individuals inevitably touches every corner of these impacted communities. These communities, therefore, suffer from a measure of dehumanization and infantilization equal to that of their members. For this reason, it can be concluded that a "community dignity taking" has occurred.
